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account before the commissioner, where it had not excepted to his 
report prior to the entry of the decree. 

[Ed. Note.— For other cases, see 6 Va.-W. Va. Enc. Dig. 833.] 

6. Equity (§ 446*)— Guardian's Surety Cannot Maintain Bill to 
Review Decree on Commissioner's Account Stated for Mistake in 
Guardian's Favor. — That a commissioner in stating a guardian's ac- 
count failed to adopt a rest day, and intermingled principal and in- 
terest, did not constitute error on the face of the record for which 
the guardian's surety could maintain a bill of review, where the ac- 
count as stated was more favorable to the guardian, and therefore to 
the surety, than if it had been correctly stated. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 391, 392.] 

7. Guardian and Ward (§ 54*) — Guardian Properly Chargeable 
with Interest on Balance Due on Removal, Including Both Prin- 
cipal and Interest. — A decree confirming a commissioner's account 
stated relative to accounting by a guardian, requiring the guardian 
to pay interest from the date of his removal on the balance in his 
hands as of that date, was not erroneous, although the balance con- 
sisted of interest as well as principal; the guardian being chargeable 
with compound interest as of that date under Code 1904, § 2606, al- 
though there could be no subsequent rest day after the termination 
of the guardianship. 

[Ed. Note.— For other cases, see 6 Va.-W. Va. Enc. Dig. 829.] 

Appeal from Circuit Court, Campbell County. 

Action by Mary E. Gills and others, by next friend, against 
John W. Gills and the United States Fidelity & Guaranty Com- 
pany. Judgment for defendants after rehearing and re-refer- 
ence, and plaintiffs appeal. Reversed and remanded. 

H. C. F eatherston, of Lynchburg, for appellants. 
Caskie & Caskie, of Lynchburg, and Frank Nelson, of Rust- 
burg, for appellees. 

TOWSON v. TOWSON. 

Jan. 22, 1920. 

[102 S. E. 48,] 

1. Jury (§ 18*) — Property Impaneled to Try Issues Made by Plea 
to Jurisdiction in Divorce. — In a divorce case, where defendant filed 
pleas to the jurisdiction, to the effect that plaintiff had not been 
domiciled a year in the state before bringing the action, and issue 
was taken thereon, court did not err in impaneling a jury to try the 
issues on the pleas to the jurisdiction, in view of Code 1904, § 3274, 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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the chancellor having no discretion about awarding a jury trial when 
demanded, such statute being .mandatory that either party might 
have such an issue tried by a jury. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 11.] 

2. Equity (§ 381*) — Findings by Jury on Plea to Jurisdiction in 
Divorce of Same Effect as Verdict at Law. — In a divorce action, 
where defendant filed pleas to the jurisdiction alleging that plaintiff 
was not domiciled in the state for one year and was not a resident 
of a certain city, and plaintiff joined issue and trial was had of such 
issue before a jury under Code 1904, § 3274, a finding by the jury of 
the falsity of defendant's pleas gave to the plaintiff the same advan- 
tages as if it had been so found by a verdict at law. 

3. Trial (§ 296 (2)*) — Omission from Instructions Harmless, When 
Supplied by Other Instructions. — Complaint cannot be made of omis- 
sions from certain instructions, where the theories of the parties were 
fully presented by instructions given at the instance of one or the 
other of the parties covering all of the material evidence in the 
cause. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 604.] 

4. Appeal and Error (§ 882 (12*) — Appellant Cannot Complain of 
Own Instructions. — Appellant cannot complain of error in instruc- 
tions given at her request. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 604. j 

5. Judgment (§ 266*) — Motion in Arrest Lies Only for Error Ap- 
parent on Face of Record. — A motion in arrest of judgment lies only 
for error apparent on the face of what is per se a part of the record 
at common law, and not for what is placed on the record by bills of 
exception. 

[Ed. Note.— For other cases, see 8 Va.-W. Va. Enc. Dig. 569.] 

6. Divorce (§ 66*)— "Domicile" and "Residence" as Used in Stat- 
ute Denned. — Under Code 1904, § 2259, declaring that no suit for di- 
vorce shall be maintained unless one of the parties has been domi- 
ciled in the state for at least one year and that suit may be brought 
in the county or corporation in which plaintiff resides, the word 
"domicile" means a legal residence within the state, while the word 
"resides" relates merely to a matter of venue and does not require 
that the plaintiff be actually domiciled in the county or corporation 
where he brought his action. 

[Ed. Note. — For other definitions, see Words and Phrases, First 
and Second Series, Domicile; Residence.] 

7. Divorce (§ 144*) — Judgment upon Verdict on Plea to Jurisdic- 
tion before Hearing on Merits Proper. — In a divorce case, where de- 
fendant filed pleas to the jurisdiction alleging that plaintiff had not 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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been domiciled in the state for a year and a jury was impaneled un- 
der Code 1904, § 3274, and found in favor of plaintiff on the pleas, 
court did not err "in entering up judgment on the verdict of the jury 
before a hearing of the case upon its merits." 

8. Divorce (§ 37 (22)*)— Desertion Justified Only by Showing 
Conduct Entitling Other to Divorce a Mensa. — Desertion by one 
consort of the other can only be justified by showing such conduct 
on the part of the deserted party as would entitle the other to a di- 
vorce a mensa, and nothing short of this will justify a willful de- 
sertion or a continuance of it. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 783.] 

9. Divorce (§ 326*) — Foreign Decree Denying Divorce to Wife 
Res Judicata of Husband's Innocence of Cruelty. — Where wife 
brought action in the District of Columbia for divorce a mensa et 
thoro on the ground of cruelty and a decree was entered refusing 
the divorce on the ground that the charge of cruelty was not sus- 
tained, such decree was res judicata in another action by the hus- 
band in Virginia to obtain a divorce on the ground of desertion, 
wife's defense being that she did not live with her husband because 
of his cruelty, and husband was entitled to a decree in his favor. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 748 ] 

Appeal from Circuit Court of City of Alexandria. 
Suit by Richard M. Towson against Nannie C. Towson. De- 
cree for plaintiff, and defendant appeals. Affirmed. 
Jas. R. & H. B. Caton, of Alexandria, for appellant. 
C. B. Nicol, of Alexandria, for appellee. 



UPTON & WALKER v. R. D. HOELOWAY & CO. 

Jan. 22, 1920. 
[102 S. E. 54.] 

1. Appeal and Error (§ 1002*) — Finding on Conflicting Evidence 
Conclusive. — Finding of jury, based on conflicting evidence, is con- 
clusive on appeal. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 621.] 

2. Trial (§ 252 (2*) — Instructions Unnecessary Where Evidence 
Supporting Them Insufficient to Sustain Verdict Founded Thereon. 
— Since the repudiation in this state of the scintilla doctrine, it is 
no longer necessary to give an instruction, where the evidence to 
support it is such that a verdict founded upon it could not be main- 
tained. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 602.] 

3. Contracts (§ 97 (2)*)— Ratification Must Be with Full Knowl- 
edge. — The rule that no man will be held bound by a waiver of his 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



